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As we see it, the act of disqualification occurs on a member vdlﬁtarily giving up his
membership of a political party or at the point of defiance of the whip issued to him.
Therefore, the act that constitutes disqualification in terms of para 2 of the Tenth
Schedule is the act of giving up or defiance of the whip. The fact that a decision in that
regard may be taken in the case of voluntary giving up, by the Speaker at a subsequent
point of time cannot and does not postpone the incurring of disqualification by the act of

the legislator. Similarly, the fact that the Speaker takes the decision only thereafter in
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those cases, cannot also pitch the time of disqualification as anything other than the
point at which the whip is defied. Therefore in the background of the object sought to be
achieved by the Fifty-second Amendment of the Constitution and on a frue
understanding of para 2 of the Tenth Schedule, with reference to the other paragraphs
of the Tenth Schedule, the position that emerges is that the Speaker has to decide the
question of disqualification with reference to the date on which the member voluntarily

gives up his membership or defies the whip. It is really a decision ex post fact.
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Tenth Schedule shall be made except by a petition in relation to such member made in
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accordance with the provisions of the said Rule and Sub-rule (6) of the same Rule
provides that every petition shall be signed by the petitioner and verified in the manner
laid down in the Code of Civil Procedure for the verification of pleadings. The heading of
Rule 7 is PROCEDURE'. Sub-Rule (1) of this Rule says that on receipt of petition under
Rule 6, the Chairman shall consider whether the petition complies with the requirement
of the said Rule and sub-Rule (2) says that if the petition does not comply with the
requirement of Rule 6, the Chairman shall dismiss the petition. These rules have been
framed by the Chairman in exercise of power conferred by paragraph 8 of Tenth
Schedule. The purpose and object of the Rules is to facilitate the job of the Chairman in
discharging his duties and responsibilities conferred upon him by paragraph 6, namely,
for resolving any dispute as to whether a member of the House has become subject to
disqualification under the Tenth Schedule. The Rule being in the domain of procedure,
are intended to facilitate the holding of inquiry and not to frustrate or obstruct the same
by introduction of innumerable technicalities. Being subordinate legislation, the Rules
cannot make any provision which may have the effect of curtailing the content and
scope of the substantive provision, namely, the Tenth Schedule. There is no provision in
the Tenth Schedule to the effect that until a petition which is signed jand verified in the
manner laid down in the CPC for verification of pleadings is made tq the Chairman or
the Speaker of the House, he will not get the jurisdiction to give a decision as to whether
a member of the House has become subject to disqualification under the Schedule.
Paragraph 6 of the Schedule does not contemplate moving of a formal petition by any
person for assumption of jurisdiction by the Chairman or the Speaker of the House. The
purpose of Rules 6 and 7 is only this much that the necessary facts on account of which
a member of the House becomes disqualified for being a member of the House under
paragraph 2, may be brought to the notice of the Chairman. There is no lis between the

person moving the petition and the member of the House who is alleged to have
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incurred a disqualification. It is not an adversarial kind of litigation where he may be
required to lead evidence. Even if he withdraws the petition it will make no difference as
the duty is cast upon the Chairman or the Speaker to carry out the mandate of the
Constitutional provision, viz. the Tenth Schedule. The object of Rules 6 which requires
that every petition shall be signed by the petitioner and verified in the manner laid down
in the CP/C for the verification of pleadings, is that frivolous petitions making false
allegations may not be filed in order to cause harassment. It is not possible to give strict
interpretation of Rules 6 and 7 otherwise the very object of the Constitution (Fifty-
second Amendment) Act by which Tenth Schedule was added would be defeated. A
defaulting legislator, who has otherwise incurred the disqualification under paragraph 2,
would be able to get away by taking the advantage of even a slight or insignificant error
in the petition and thereby asking the Chairman to dismiss the petition under sub-rule
(2) of Rule 7. The validity of the Rules can be sustained only if they are held to be
directory in nature as otherwise, on strict interpretation, they would be rendered ultra

vires.
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